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A  STUDY  OF  THE  PROBLEMS  ARISING  FROM  THE 
TRANSFER  OF  LAW  AND  ORDER  JURISDICTION 
ON  INDIAN  RESERVATIONS  TO  TliE  STATE  OF 
MONTANA 

A  very  significant  and  important  decision  was  rendered  to  the  Supreme  Court  of 
The  State  of  Montana  on  May  12,  1951i>  in  case  No.  9'4lO.    This  case  dealt  with  the 
jurisdiction  of  the  State  of  Montana  Courts  on  Indian  Reservations  in  the  state.  An 
enrolled  and  allotted  Indian  by  the  name  of  William  L*  Bokas  was  to  be  tried  in  the 
District  Court  of  Roosevelt  County  for  the  forgery  of  a  check  in  the  amount  of 
$7.^0.    The  case  was  appealed  to  the  Supreme  Court  for  the  supervisory  writ  by  two 
young  lady  attorneys  who  had  recently  graduated  from  the  Montana  State  University 
Law  School,    Their  names  were  Miss  May  E.  Hughes  who  was  practicing  law  at  Poplar, 
Montana  on  the  Fort  Peck  Reservation  and  Miss  Terese  Lowney^  vjho  was  practicing  law 
at  Glendive,  Montana.    These  two  young  ladies  m.ade  history  when  they  won  .their 
appeal  to  the  Supreme  Court. 

The  appeal  brought  out  the  following  facts  in  the  case,    William  L.  Bokas 
lived  within  the  boundaries  of  the  Fort  Peck  Indian  Reservation.    He  owned  an  allot- 
ment of  land  which  was  held  in  trust  for  him  by  the  United  States  Government.  The 
alleged  crime  was  committed  at  Poplar,  Montana,  which  is  a  town  within  the  bounda- 
ries of  the  Fort  Peck  Indian  Reservation.    This  reservation  is  administered  through 
a  treaty  between  the  Sioux-Ass  in iboine  Indian  Tribes  and  the  United  States  govern- 
ment which  was  drawn  in  1888,    This  treaty  provided  that  all  criminal  and  civil 
jurisdiction  of  Indian  people  on  the  reservation,  rested  with  the  United  States 
Government.    To  begin  with,  the  reservations  were  administered  by  the  United  States 
Army  and  military  law.    Later  the  Bureau  of  Indian  Affairs  assumed  all  jurisdiction 
over  civil  and  criminal  matters  under  law  from  the  United  States  Congress. 

In  recent  years,  criminal  jurisdiction  has  been  administered  on  Indian  reser- 
vations under  Sec.  11^3  of  Title  18  also  known  as  the  10  major  crimes  law  which 
reserves  for  the  United  States  Government  total  jurisdiction  for  the  10  major  crimes 
by  Indian  people  within  the  boundaries  of  an  Indian  Reservation  or  Indian  country. 
Other  crime  very  often  classed  as  misdemeanor  is  reserved  for  the  tribal  council  or 
local  reservation  jurisdiction. 

The  Montana  state  jurisdiction  on  Indian  Reservations  is  controlled  by  the 
Enabling  Act  which  permitted  the  Constitution  in  the  State  of  Montana.    This  act 
specifically  states  that  the  constitution  does  not  apply  to  military  reservations 
nor  Indian  Reservations  as  follows? 

rm  ENAByNGJlCT_FOT^J[ONTAm 

AN  ACT  to  provide  for  the  division  of  Dakota  into  two  states  and  to  enable  the 
people  of  North  Dakota,  South  Dakota,  Montana  and  Washington  to  form  constitutions 
and  state  governments  and  to  be  admitted  into  the  Union  on  an  equal  footing  with  the 
original  states,  and  to  make  donations  of  public  lands  to  such  states. 

BE  IT  ENACTED  BY  THE  SENATE  AND  HOUSE  OF  REPRESENTATIVES  OF  THE  UNITED  STATES 
OF  AMERICA  IN  CONGRESS  ASSEMBLED, 

#1,  2,  3  and 
#h,  First  

Second,  That  the  people  inhabiting  said  proposed  states  do  agree  and 
declare  that  they  forever  disclaim  all  right  and  title  to  the  unappropriated  p'j.blic 
lands  lying  within  the  boundaries  thereof,  and  to  all  lands  lying  within  said  Ibiits 
o'.med  or  held  by  ar.y  I'ldian  or  Indian  tribes;  and  that  until  the  title  there-co  sh:i.U 
have  bean  ^xt irgaislied  by  the  United  States,  and  said  Indian  lands  sha^i  ^zmfdn  under 
the  absolute  jui i.ndiction  and  control  of  the  congress  of  the  United  Stater.^-" 


The  Enabling  Act  may  bs  seen  as  an  Act  designed  for  the  times.  To  enable  the 
states  to  organize,  they  were  granted  certain  sections  of  the  public  domain.  The 
Federal  Government  recognized  its  obligation  to  stand  between  the  native  Indian 
population  and  the  oncoming  homesteaders  and  settlers.    The  native  Indian  population 
had  been,  to  a  very  large  degree,  divested  of  its  former  means  of  livelihood  and 
rendered  dependent  upon  the  Federal  Government  for  its  subsistence.    Many  of  the 
Indians  of  this  section  of  the  country  were  still  very  resentful  and  hostile.  The 
homesteaders  and  settlers  were  seen  as  important  in  the  expansion  and  life  of  the 
nation.    They  were  hungry  for  land,  whether  the  land  was  reserved  to  Indians  or  not. 
If  the  Federal  Government  had  not  intervened  in  behalf  of  the  Indian  and  peace  and 
order  there  would  have  been  continuing  hostilities  and  the  Indian  would  have  been 
further  exploited.    It  was  in  this  context  that  the  Federal  Government  in  writing 
the  Enabling  Act  set  aside  the  Indian  and  the  Reservation  lands  from  the  applicatior 
of  State  law.  It  was  not  that  the  Federal  Government  assumed  all  of  the  authorities 
in  relation  to  Indians  on  reservations  which  otherwise  were  the  States' s.  There  were 
whole  areas  of  law  which,  it  came  to  be  recognized,  remained  with  the  tribes  and  did 
not  pass  to  the  Federal  Cbvernment,    This  concept  of  tribal  sovereignty,  the  right 
of  a  tribe  to  govern  its  own  internal  affairs,  was  described  in  Worcester  v.  Georgia 
in  1832.    This  doctrine  was  seen  in  the  one  extreme  in  the  case  titled  ex  parte 
Crow  Dog  109  U.  S.  556.    The  effect  was  so  repugnant  to  the  sensibilities  of  people 
that  the  Congress  acted  in  1885,  23  Stat*  385>  to  assume  jurisdiction  over  certain 
crimes  if  committed  among  Indians  on  the  reservation.    Thus,  the  powers  of  tribal 
sovereignty  were  curbed  to  this  extent.    This  law  now  appears  in  I8  U.  S.  C.  1153, 
and  in  addition  to  the  original  crimes  of  murder,  manslaughter,  rape,  assault,  with 
intent  to  kill,  burglary,  larceny,  and  arson,  it  includes  robbery,  incest  and  as- 
sault with  a  dEtngerous  weapon.    Other  such  laws  include  one  covering  embezzlem.ent 
from  tribal  organizations  was  added  in  1956,  and  the  Switchblade  Knife  Act,  P.  L. 
623,  approved  August  12,  1958. 

More  recently  there  was  the  Iron  Crow,  et  al.  v.  the  Oglala  Sioux  tribe  231 
Fed.  2d  39 >  which  in  a  criminal  case,  upheld  the  validity  of  the  Indian  court  as 
differentiated  from  the  State  court  system,  or  the  Federal  sourt  system.  Later, 
another  case,  Lee  v  Williams,  recognized  the  validity  of  the  Court  of  Indian  Offen- 
ses in  a  civil  matter. 

In  a  sense  the  pendulum  has  swung  from  a  willingness  to  allow  the  Indian  tribes 
on  their  reservations  to  rule  themselves  according  to  their  own  custom,  even  to  the 
extent  of  murder  and  denial  of  due  process,  to  a  taking  over  of  regulation  of  cer- 
tain crimes  by  the  Federal  Government,  and  later  recognition  of  Indian  courts  as 
valid  courts  of  law. 

JURISDICTION  ^  .Criminal  offenses 

For  the  perspective  of  what  is  referred  to  as  the  jursidictional  problem, 
perhaps  it  is  appropriate  to  consider  jurisdictional  lines  generally  accepted  as 
pertaining  to  the  enforcement  and  application  of  criminal  law,  then  proceed  to  con- 
sideration of  some  special  areas  of  concern. 

It  is  in  the  field  of  criminal  law  in  which  there  is  perhaps  the  most  common 
agreement  as  to  where  the  jurisdictional  lines  are.    This  is  probably  because  the 
tribes,  and  the  states  and  the  Bureau  of  Indian  Affairs  have  been  dealing  with 
these  problems  over  an  extended  time  and  because  there  has  been  relatively  little 
change  in  the  procedures  and  means  we  use  to  deal  with  these  problems. 

Generally  it  can  be  said  that  the  right  and  responsibility  for  enforcing  the 
law  among  Indians  on  the  reservation  has  remained  with  the  tribes.  The  Jurisdiction 
of  the  Indian  court  extends  to  Indians  only  and  to  the  boundaries  of  the  reserva- 
tion.   The  State  courts  have  jurisdiction  over  Indians  and  non- Indians  alike  i-jhen 
the  offense  is  committed  off  the  reservation.    Its  (State)  authority  extends  only 
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to  the  boundaries  of  the  reservation  when  Indians  are  involved.    It  reaches  onto 
the  reservation  where  non-Indians  are  involved.    The  tribes  and  States  or  counties 
offer  reciprocal  services  in  apprehending  fugitives  or  in  serving  process.  The 
Federal  Government  on  its  part  has  jurisdiction  in  certain  offenses  involving 
Federal  property,  interstate  commerce,  aail,  etc,  where  Indians  as  well  as  non- 
Indians  on  or  off  the  reservation  are  involved.    Add  to  this  the  fact  that  by 
Congressional  action  the  Federal  Qoverment  may  take  jurisdiction  when  certain  spe- 
cified crim^have  been  committed  or  when  crimes  by  Indians  against  non- Indians  or 
by  non- Indians  against  Indians  on  the  reservation  are  involved. 

In  this  connection,  Mr,  William  Benge,  Ch^®f,  Branch  of  Law  and  Order  said  be 
for  the  National  Congress  of  American  Indians,  December  1^,  1959s    "Many  tribes 
have  seen  fit  to  abolish  Indian  custom  marriage  and  divorce  among  tribal  members 
and  to  require  the  members  to  comply  with  the  laws  of  the  State  in  such  metters. 
Resolutions  or  ordinances  by  a  tribe  in  this  respect  have  been  said  simply  to  be 
a  divestment  of  the  tribal  court  of  the  power  to  act  in  relation  to  marriage  and 
divorce.     Until  recent  years  no  question  has  been  raised  as  to  the  authority  of 
some  State  courts  to  act  with  respect  to  Indian  marriages  and  divorces  when  the 
parties  come  before  the  courts  on  their  own  motion.    It  is  becoming  increasingly 
apparent,  however,  that  this  is  a  matter  of  grave  concern  to  both  the  states  and 
the  tribes  because  two  recent  court  decisions  have  expressed  the  direct  view  that 
a  State  court  is  without  jurisdiction  to  grant  a  divorce  where  both  parties  to  the 
action  are  Indians  residing  on  a  reservation,"    (White  v  DistriC;t  Court  of 
Montezuma  County,  Colorado,  and  Jim  v  Jim  in  Yakima  County,  Washington.  Neither 
was  then  reported.) 
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Congress  controls  the  enabling  act  and  P.  L.  280-83rd  Congress,  Chapter 
First  Session— 'H.R,  1063  grants  state  criminal  and  civil  jurisdiction  over  Indians 
in  Indian  country  as  follows « 

Section  6  says: 

"Not  withstanding -the  provisions 'of  any  Enabling  .Act: for  the  aditlssioftiof 'a- State/. 
the  consertcf  the  United  States  is  hereby  given  to  the  people  of  any  state  to  amend 
where  necessary,  their  state  constitution  or  existing  statutes,  as  the  case  may  be, 
to  remove  any  legal  impedimertt  to  the  assumption  of  criminal  or  civil  jurisdiction 
in  accordance  with  the  provisions  of  this  Act|  Provided^  that  the  provisions  of  this 
Act  shall  not  become  effective  with  respect  to  such  assumption  of  jurisdiction  by 
any  State  until  the  people  thereof  have  appropriately  amended  their  constitutions 
or  statutes  as  the  case  may  be 

"Section  7.    The  consent  of  the  United  States  is  hereby  given  to  any  other 
state  not  having  jurisdiction  !/ith  respect  to  criminal  offenses  or  civil  causes  of 
action,  or  with  respect  to  both  as  provided  for  in  this  Act,  to  assume  jurisdiction 
at  such  time  and  such  manner  as  the  people  of  the  State  shall,  by  affirmative  legis- 
lativ»2  action,  obligate  and  bind  the  State  to  assumption  thereof." 

The  Supreme  Court  opinion  written  by  Justice  Bottomly  held  that  no  Montana 
Court  had  jurisdiction  over  enrolled  and  allotted  Indian  people  residing  on  tax- 
exempt  Indian  lands  on  a  reservation  until  such  jurisdiction  had  been  granted  by 
legislature.    This  lack  of  jurisdiction  by  Montana  state  courts  applies  only  to 
Indian  people  with  legal  residence  within  the  boundaries  of  an  Indian  reservation  or 
in  Indian  country.    The  Trital  jurisdiction  over  its  own  law  and  order  comes  from 
early  United  States  Supreme  Court  Opinions  that  Indian  people  were  self  governing. 
The  early  courts  held  that  an  Indian  tribe  was  a  distinct  independent,  political 
body  possessing  all  the  pojjrers  of  self  government  of  any  sovereignity  except  those 
powers  that  have  been  extinguished  by  federal  law.    Any  repeal  of  any  tribal  powers 
can  be  accomplished  only      Congressional  statute  or  treaty^    The  public  is  not 
generally  aware  that  Civil  and  Criminal  law,  including  questions  of  tribal  member- 
ship, tribal  government,  tribal  property,  domestic  relationship  and  inheritance  are 
controlled  by  tribal  autticrities  instead  of  state  law. 

The  Indian  Reorganization  Act  of  1933  has  changed  the  outlook  of  the  federal 
government.    The  Indian  people  are  encouraged  to  participate  in  their  own  government 
and  are  developing  increased  skill  in  democratically  controlled  administration  of 
their  own  affairs.    They  are  borrowing  many  of  the  techniques  used  in  non-Indian 
society  which  seem  meaningful  to  them  and  the  progress  made  in  the  ability  to  govern 
themselves  during  the  past  27  years  is  commendable  and  remarkable  among  many  of  the 
tribes  and  reservations.    The  transition  from  federal  control  to  state  control  is 
beginning  to  take  form  and  a  trend  is  becoming  evident. 

Federal  restriction  over  jurisdiction  never  has  existed  in  the  State  of  Okla- 
homa where  there  are  no  reservations,  as  such,  and  all  legal  jurisdiction  is  under 
state  law  and  in  state  courts.    During  the  year  19^3,  the  states  of  California,  Wis- 
consin, Minnesota,  Nebraska  and  Oregon  also  accepted  state  jurisdiction  for  Indian 
people.    The  area  of  greatest  benefit  to  Indian  people  from  state  jursidiction  is  in 
state  records  and  control  over  marriage,  divorce,  adoption  of  children  and  regulated 
foster  home  care.    Quite  often  State  courts  hold  that  marriage  under  Indian  custom 
is  not  legally  binding.  There  are  no  federal  laws  covering  marriage  and  this  account 
for  many  broken  marriages  among  Indian  people.    The  same  holds  true  in  regard  to 
divorce.    There  are  no  federal  divorce  laws.    A  divorce  in  a  state  court  by  Indian 
people  with  legal  residence  on  an  Indian  reservation  would  not  have  a  good  legal 
foundp.tion  if  contested  in  court.    The  Federal  government  does  not  have  any  legal 
frameuork  for  adoption  procedure.    For  three  years  the  parents  of  a  Blackfeet  boy 
have  tried  to  arrange  for  an  adoption  of  a  little  boy  through  Montana  courts  but 
had  no  success  until  both  families  moved  away  from  tax-exempt  lands  on  Indian 
reservations  and  off  the  reservation  before  any  state  court  would  accept  jurisciclt^c. 
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The  most  valuable  portion  of  state  law  in  marriage,  divorce  and  adoption  is 
the  official  record  that  is  kept  on  the  state  level.    Recently  the  Office  of  the 
Coordinator  was  called  uppn  to  provide  the  official  date  of  birth  for  a  lady  in 
California.    She  claimed  Indian  blood  and  birth  in  Montana,    This  record  was  neces- 
sary to  obtain  welfare  and  hospitalization  in  California.    There  was  no  record 
available  on  the  Flathead  Reservation  and  no  record  in  the  State  Bureau  of  Vital 
Statistics,    Dozens  of  problems  arise  each  year  because  of  the  lack  of  adequate 
record  keeping  for  Indian  people  on  reservations. 

The  statement  has  been  made  by  Attorneys  in  Indian  country  and  church  person- 
nel that  this  lack  of  legal  jurisdiction  over  marriage,  divorce  and  adoption  con- 
tributes a  great  deal  to  the  lack  of  sanctity  in  marriage  among  some  of  our  Indian 
people.     Divorce  is  som.etimes  arranged  through  tribal  custom  so  that  the  mother  may 
draw  A.  D.  C.  aid  for  children. 

An  Indian  Treaty  is  on  the  same  level  in  law  as  the  Constitution  of  the  United 
States.    The  following  decision  from  the  United  States  Court  of  Appeals  is  a  good 
illustration  of  the  tremendous  importance  of  an  Indian  Treaty  in  Indian  law: 
Federal  Reporter,  Volume  272,  page  131— Native  American  Church  of  North  America  vs. 
Navajo  Tribal  Council 
No.  61 146— November  17,  1959. 

This  case  was  an  action  to  enjoin  enforcement  of  an  ordinance  by  the  Navajo  Tribal 
Council  making  it  an  offense  to  introduce  Peyote  into  Navajo  country. 
A  bean  known  as  peyote  is  used  by  the  Plaintiff  Church  in  connection  with  and  as 
part  of  the  religious  ceremonies.    The  United  States  District  Court  for  the  District 
of  New  Mexico,  Waldo  H.  Rogers,  Jr.  dismissed  cause  of  action  and  plaintiff  appealed 
The  Court  of  Appeals,  Huxman  Circuit  Judge,  held  that  in  the  absence  of  constitution- 
al provision  or  any  law  of  Congress  making  first  amendment  application  to  Indian 
nations  Federal  Court  did  not  have  jurisdiction  o.-  tribal  laws  or  regulation  even 
though  they  might  have  an  impact  to  some  extend  on  forms  of  religious  worship. 

Felix  Cohen  in  his  Handbook  on  Indian  Law,  page  122  sum_s  up  the  law  as 
follows: 

1.  An  Indian  tribe  possesses  in  the  first  instance,  all  the  power  of  any  sovereign 
state . 

2.  Conquest  renders  the  tribe  subject  to  legislative  power  of  the  United  States, 
and,  in  substance,  tenninates  the  external  powers  of  sovereignty  of  the  Tribe, 
e,  g.  its  powers  to  enter  into  treaties  with  foreign  nations,  but  does  not 
affect  the  internal  sovereignty  of  the  tribe,  i.  e.  its  powers  of  self  govern- 
ment. 

3.  These  powers  are  subject  to  qualification  by  treaties  and  by  express  legislation 
by  Congress,  but,  save  as  thus  expressly  qualified,  full  powers  of  internal 
sovereignty  are  vested  in  the  Indian  tribes  and  in  their  duly  constituted  organs 
of  government," 

The  significance  of  this  Court  of  Appeals  Opinion  becomes  more  apparent  when 
State  Law  and  Order  enters  into  the  problem.    Indian  people  hesitate  to  give  up  this 
powerful  position  which  they  hold  in  the  United  States  society.    They  do  not  fully 
realdze  however,  their  responsibility  when  they  se'-k  to  protect  this  powerful  posi- 
tion.   They  must  maintain  a  standard  of  society  which  is  acceptable.    This  probably 
is  the  greatest  weakness  in  the  Indian  position  on  law  and  order.  The  trend  in 
modern  society  requires  that  Indian  people  conforiTi  to  reasonable  acceptable  comniun- 
ity  standards  of  law  and  order.    The  position  of  isolation  of  people  of  Indian  blood 
is  gradually  disappearing  and  the  process  of  integration  is  progressing  gradually  in 
all  areas.    This  process  of  integration  includes  living  under  a  system  of  law  and 
order  which  is  uniform.    Any  time  that  there  is  segregation  in  an  area  like  law  and 
order  the  attitude  of  segregation  spreads  into  other  areas.    Segregation  always  sows 
the  seeds  of  discrimination  and  racial  problems.  These  are  problems  which  will  con- 
front the  Indian  people  in  the  future  in  areas  of  law  and  order. 
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Juvenile  delinquency  is  being  recogni2ed  as  a  major  problem  in  our  newspapers, 
our  current  magazines  and  by  our  schools.    The  growth  has  been  so  rapid  and  so 
alarming  that  the  problem  has  been  called  to  the  attention  of  our  Congress.  The 
F,  B.  I.  in  its  reports  to  the  people  emphasized  the  alarming  growth  of  teenage 
crime  and  the  trend  in  this  direction.    Montana  legislators  recognized  the  overall 
problem  in  House  Joint  Memorial  Wo.  10  during  the  3l|th  legislative  session  of  1955. 
The  Congressional  committee  investigated  juvenile  delinquency  on  Indian  Reservations 
all  over  the  United  States  during  the  summer  of  1955. (S. Res. #62)    A  report  on  these 
hearings  was  published  by  the  Sl^th  Congress,  1st  Session.    Some  hearings  were  held 
in  Great  Falls  with  Senator  Wm.  Langer  as  Chairman,  during  the  month  of  August, 1955. 
The  general  conclusion  of  the  1,000  pages  of  testimonj^  emphasizes  that  the  juvenille 
problem  is  common  to  all  reservations.    To  quote  a  few  of  the  items  of  testimony 
(page  52)  Mr.  Peter  Chumbris,  Assoc.  Counsel  of  the  Sub-Com:(nittee  of  Judiciary, 
U.  S.  Senate,  '¥e  found  in  our  testimony  in  North  Dakota^  which  is  inserted  in  the 
record,  Exhibit  No.  k  which  shows  several  offenses,  specifically,  non-support, 
adultry,  and  unlawful  cohabitation,  which  in  and  of  themselves  have  a  material  ef- 
fect on  youth," 

From  testimony  of  Mr,  Pat  Nelson,  Special  officer  of  the  Navaho  Reservation, 
page  93  of  the  above  report:  "As  a  corrective  measure  in  30  of  the  73  cases,  due  to 
lack  of  court,  such  as  an  industrial  school,  available  for  commitment  of  a  child, 
where  there  are  no  facilities  to  keep  them,  the  children  are  sent  back  to  their 
own  home . " 

"Now,  there  should  be  some  place  where  they  can  be  sent,  where  they  can  be  re- 
moved from  the  etjvinnment  that  has  brought  about  the  delinquency.    Half  of  these 
73  cases  were  resolved  by  sending  these  children  to  various  of f- reservation  board- 
ing schools." 

"Now, of  those  kO  cases,  there  have  been  2  or  3  cases  where  it  was  reported 
back  to  the  court,  and  the  law  and  order  officials  on  the  reservation,  that  there 
was  further  difficulty  with  the  child  at  the  school." 

"Now,  as  to  the  children's  behavior  when  they  are  away  from  the  reservation, 
it  is  ray  understanding  that  they  are  amenable  to  the  laws  and  systems  of  handling 
juveniles  at  the  places  where  they  live,  in  the  county  and  State  they  are  living  in, 
where  they  are  attending  school.    There  has  been  no  testimony  as  of  this  date  relat- 
ing to  our  records  with  the  county  and  State  officials,  where  these  children  are 
resident  school  children." 

STATE  OF  NORTH  DAKOTA 
House  Concurrent  Resolution 
(Rhode,  Hof strand,  Fine,  Thompson  of  McLean,  Solve rt,  Mottet,  Beede) 
A  concurrent  resolution  relating  to  Law  Enforcement  problems  upon  Indian  Reservations 

Whereas  Public  Law  280  has  authorized  the  various  States  of  the  Union,  includ- 
including  North  Dakota,  to  assume  criminal  and  civil  jurisdiction  in  Indian  Country 
within  their  boundaries  by  appropriate  resolutions  or  constitutional  amendments,  and 

Whereas  no  provision  is  now  made  whereby  the  Federal  Government  will  reim- 
burse States  and  local  political  subdivisions  for  the  necessary  expenditures  upon 
the  assumption  of  such  jurisdiction  over  territory  under  the  absolute  control  of  the 
Congress  of  the  United  States 5  and 

Whereas  the  State  of  North  Dakota  is  desirous  of  seeing  that  Indian  people 
within  boundaries  receive  the  same  impartial  protection  of  effective  law  enforcement 
as  is  enjoyed  by  non-Indian  residents 3  and 

Whereas  a  recent  investigation  by  the  Senate  Subcommittee  on  Juvenile  Delin- 
quency has  disclosed  and  made  public  the  deplorable  lack  of  effective  law  enforce- 
ment in  said  Indian  Country;  and 

Whereas  the  solution  of  said  problem  and  the  improvement  of  the  conditions  of 
said  residents  of  said  Indian  country  requires  that  adequate  provisions  be  made  for 
the  reimbursement  of  State  and  political  subdivisions  before  the  assumption  of  said 
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Jursldiction;  Wow,  therefore,  be  it 

Resolved  by  the  House  of  Representatives  of  the  State  of  North  Dakota,  the 

Senate  concurring  therein,  That  the  North  Dakota  delegation  in  Congress,  working 
with  the  delegations  of  other  States  having  Indian  population,  is  hereby  urged  and 
requested  to  provide  a  means  whereby  it  will  be  feasible  for  the  State  of  North 
Dakota  to  offer  its  facilities  for  the  correction  of  the  presently  existing  deplor- 
able conditions; 

That  the  legislative  research  committee  is  hereby  authorized  and  directed  to 
study  such  matters  and  to  appoint  a  subcommittee  to  give  detailed  consideration  to 
the  financial  aspects  of  such  readjustment  of  historic  responsibility  and  such 
subcommittee  is  hereby  authorized  to  confer  with  the  executive  and  legislative 
branches  of  the  Federal  government  in  arriving  at  an  equitable  solution  to  such 
problems,  and  the  legislative  research  committee  is  further  directed,  upon  the  com- 
pletion of  such  study  and  said  conferences,  to  publish  its  finding  and  recommenda- 
tions, and  to  make  its  report  to  the  Thirty-Fifth  Legislative  Assembly  in  such  form 
as  it  may  deem  expedient;  be  it  further 

Resolved,  That  copies  of  this  resolution  be  forwarded  to  each  member  of  the 
Worth  Dakota  Congressional  delegation,  to  the  Secretary  of  the  Interior,  and  to  all 
other  persons  interested  in  said  matter. 

K.  A.  Fitch 

Speaker  of  the  House 
Kenneth  L.  Morgan 

Chief  Clerk  of  the  House 
C.  P.  Kahl 

President  of  the  Senate 
Edward  Leno 

Secretary  of  the  Senate 


Worth  Dakota  Legislative  Research  Committee 

State  Capitol,  Bi3marck,  March  9,  1955 

Juvenile  Delinquency  Subcommittee 

Committee  on  the  Judiciary,  United  States  Senate 
Washington,  D,  C. 

Gentlemen:    The  Worth  Dakota  Legislative  Research  Committee  regrets  that  it  will  be 
unable  to  have  representatives  present  at  the  hearing  before  the  Juvenine  Delin- 
quency Subcommittee  on  March  11,  195p>  bei'-ause  of  the  press  of  legislative  business 
in  the  closing  days  of  the  present  biennial  legislative  session.    It  does,  however, 
wish  to  express  to  the  Subcommittee  on  Juvenile  Delinquency  the  policy  of  the 
legislative  assembly  in  regard  to  law  enforcement  on  Indian  lands. 

Enclosed  herewith  is  a  copy  of  House  Concurrent  Resolution  Q-1  tjhich  was  pasS' 
ed  by  the  3Uth. Legislative  Assembly  of  the  Stats  of  North  Dtikota.    You  will  note 
that  the  resolution  expresses  a  wiliingnar^s  on  the  part  of  the  legislature  of  this 
State  to  assume  jurisdiction  for  law  enforcement  purposes  over  Indian  lands  if  pro- 
visions for  adequate  reimbursement  to  the  State  of  North  Dakota  and  its  political 
subdivisions  for  the  costs  of  providing  such  services  can  be  made  with  the  Federal 
Government.    In  order  to  facilitate  this,  the  legislative  assembly  has  passed  a 
resolution  calling  for  the  submission  of  a  constitutional  amendment  to  the  elector- 
ate at  the  June  primary  election  in  1956,  which  would  authorize  the  legislature,  in 
its  discretion,  lo  accept  such  jurisdiction. 

House  Concurrent  Resolution  Q-1  further  directs  the  Legislative  Research  Com- 
mittee of  this  State  to  confer  with  the  executive  and  legislative  branches  of  the 
Federal  Governmant  for  the  purpose  of  arriving  at  an  equitable  solution  to  this 
matter.    The  Legislative  Research  Committee  wishes  to  express  its  willingness  to 
appear  before  your  subcommittee  at  a  later  date,  should  that  be  desirable  in  order 
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to  further  facilitate  the  adoption  of  measures  to  improve  the  law  enforcement 
situation  on  Indian  lands  in  Worth  Dakota. 

Very  truly  yours, 

Emerson  Murry-Research  Director 

It  is  not  the  purpose  of  this  report  to  develop  a  thesis  that  juvenile  pro- 
blems are  greater  on  one  Indian  reservation  th^  on  other  reservations  in  the  U,  S. 
There  is  just  one  purpose  of  this  report  and  that  is  to  call  the  attention  of  per- 
sons to  the  fact  that  there  is  a  problem  of  delinquency  on  Indian  reservations  and 
that  there  is  no  well  defined  program  to  cope  with  the  problem  and  try  to  offer 
some  hope  of  correction. 

One  approach  to  the  study  of  the  problem  should  be i begin  with  an  understanding 
of  the  vacuum  that  exists  on  Indian  Reservations  in  regard  to  Law  and  Order  juris- 
diction.   Until  some  well  defined  and  acceptable  approach  has  been  set  up  in  the 
state  of  Worth  Dakota,  this  vacuum  will  exist  and  the  area  devoid  of  law  will  in- 
crease.   The  federal  government  does  not  have  a  criminal  code  to  cover  the  area  of 
crime,    (The  following  illustration  explains  the  situation). 

page  210 — Hearings  on  Juvenile  Delinquency,  8[|th  U.  S.  Congress,  S,  R.  62, 

Mr.  Canote,  special  officer,  U.  S.  Indian  Service,  Albuquerque,  New  Mexico, 
"Some  of  our  boys  get  into  serious  trouble  of  a  juvenile  nature.    For  instance,  in 
oneof  our  pueblos  a  1^-year  old  boy  did  everything  from  assault  with  intent  to  rape, 
stealing  cars,  breaking  into  the  postoffice,  getting  in  gang  fights,  being  a  leader, 
beating  up  kids  with  these  bicycle  chains — pachuco  actions,  we  call  them  back  there- 
and  we  couldn't  get  anyplace  with  him. 

We  finally  got  him  into  the  district  court — we  couldnH  get  him  into  the 
Federal  courts,  but  we  finally  got  him  into  the  State  district  court,  and  they  put 
him  on  probation.    He  went  back  and  stole  a  car — this  all  happened  on  the  reserva- 
tion— and  they  revoked  his  probation  and  sent  him  to  Springer. 

He  ran  away  about  five  time  from  there  and  they  found  out  that  he  was  incor- 
rigible in  the  institution.    On    one  of  those  occasions  when  he  ran  away,  he  caught 
a  non- Indian  woman  on  the  river  bank  and  he  wrestled  with  her  for  about  an  hour 
trying  to  rape  her. 

The  county  sheriff  called  my  attention  to  it  and  we  found  out  that  it  was  just 
an  assault  attempt  to  rape,  and  it  was  not  covered  by  any  Federal  offense.  You 
would  have  to  actually  complete  the  action  of  rape  in  order  to  have  it  covered  by  a 
Federal  offense.    So  the  United  States  attorney  finally  found  that  we  still  had  this 
boy  under  commitment  at  Springer,  so  he  said,  "Refer  him  back  to  Springer." 

That  applies  where  you  have  an  Indian  subject  and  a  non-Indian  victim  or  a 
non- Indian  subject  and  an  Indian  victim. 

We  were  told  that  they  did  not  want  to  apply  this  act  except  in  very  extreme 
situations,  so  we  sent  the  boy  back  to  Springer  under  the  original  commitment.  He 
was  there  about  2  weeks  and  the  board  at  Springer  said  that  the  boy  was  incorrig- 
ible and  that  they  could  not  handle  him.    So  under  the  statute,  they  referred  him  to 
the  State  prison.    He  was  19  years  old  at  this  time. 

He  went  to  the  State  prison,  and  there  under  a  program  that  they  have  of  pris- 
oners being  able  to  challenge  their  commitment,  taking  care  of  their  own  application 
he  came  up  and  said  that  the  offense  he  had  been  coiamitted  for, originally  was  com- 
mitted against  an  Indian  on  an  Indian  reservation,  and  he  himself  was  an  Indian. 

Under  those  circumstances,  the  court  had  to  release  him  under  this  writ.  That 
boy  came  back  to  the  Pueblo  and  became  a  gang  leader  again.    Finally  nature  stepped 
in.  He  tried  to  beat  up  his  mother  for  2  bucks  and  he  stuck  a  beer  case  opener  at 
her  throat  and  an  uncle  got  into  a  fracas  and  then  beat  him  up,  and  the  boy  finally 
died  as  a  result  of  this.    So  nature  helped  us  out  there,  and  the  law  did  not," 

The  commitment  of  iuveniles  from  Indian  reservations  with  Indian  heritage  to 
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the  Mil€S  City,  Montana,  Industrial  School  for  Boys  has  been  carried  on  for  several 
years.    The  jurisdiction  of  courts  and  state  law  has  been  overlooked  because  of  an 

interpretation  that  this  institution  is  a  school  and  is  not  a  penal  institution. 
Someday,  this  practice  will  be  questioned  in  our  courts.  At  the  present  time  approx- 
imately ^0%  of  the  enrollemnt  at  the  Miles  City  Industrial  School  consists  of  chil- 
dren with  Indian  blood.    This  is  interesting  because  the  Indian  population  in  Mon- 
tana is  less  than  ^%  of  the  total  population.    The  cause  of  this  situation  has  been 
explained  by  students  of  the  problem  in  the  fact  that  Indian  people  on  reservations 
have  never  lived  under  the  restraint  of  law  and  order  whi.ch  is  found  on  the  non- 
reservation  areas  of  the  state.  Citizenship  and  community  responsibility  which  are 
developed  through  constant  living  in  an  area  where  state  law  and  order  prevails  is 
materially  different  from  those  communities  where  the  everyday  habits  of  living 
have  been  established  through  many  years  of  non-conformity  to  state  law  and  order. 

The  Montana  Vocational  School  for  Girls  is  located  near  Helena.    The  school 
has  an  enrollment  of  approximately  80  girls.    The  number  of  girls  with  Indian  blood 
at  the  school  fluctuates  in  the  area  of  ^0%.    The  cause  of  this  tremendous  impact 
from  Indian  children  has  been  attributed  to  lack  of  experience  of  living  under 
State  law  and  order.    There  are  many  illustrations  which  tend  to  indicate  that  the 
problem  of  juvenile  delinquency  is  more  common  among  Indian  people  than  among  the 
non-Indian  population.    The  hearings  conducted  by  the  United  States  Congress  tends 
to  bear  out  this  conclusion. 

WEED  FOR  FEDERAL  ASSISTANCE    -page  311,  Senate  hearings  on  Juvenile  Delin- 

quency,  S.  Res.  62-April  28,  1955. 

Testimony  of  Clarence  Wesley,  Secretary,  Tribal  Council,  San  Carlos  Apache  Reserva- 
tion, and  presently.  President  of  the  National  Congress  of  American  Indians, 

"I  would  like  to  add  to  the  law-and-order  discussion  on  the  reservations; 
It  is  true  that  since  192^,  Indian  were  considered  as  citizens  of  this  country.  We 
got  the  franchise  to  vote  in  19h8.    We  got  tlie  right  to  vote.    Now,  Indian  people 
are  admitted  to  public  assistance.  Now,  they  have  the  privilege  to  drink,  just  like 
anyone  else.    And  I  believe  that  these  privileges  should  go  along  with  responsibiliiy, 
I  do  not  mean  to  advocate  the  application  of  Public  Law  280  on  the  reservatior^ 
and  I  am  speaking  now  of  the  San  Carlos  Reservation.    Of  course,  different  tribes 
have  different  views  on  this  thing.    But  somehow,  perhaps  it  can  be  arranged,  like 
they  are  doing  with  education,  and  like  they  are  doing  with,  I  believe,  the  Exten- 
sion Service,  I  am  not  quite  sure,  for  why  vjouldn^t  it  be  possible  for  the  Federal 
Government  to  appropriate  so  much  money  to  the  States  so  that  proper  law  and  order 
can  be  established  on  the  reservation?" 

Mr,  Chumbris!    Mr.  Wesley,  while  you  are  on  this  particular  point,  perhaps  we 
can  give  you  an  answer  as  to  your  question.    At  a  hearing  we  had  in  Washington, 
March  11,  in  which  we  had  the  Secretary  of  the  Interior  and  Commissioner  of  Indian 
Affairs,  and  his  top  level  staff,  as  well  as  two  gentlemen  from  North  Dakota,  and 
the  question  of  insufficient  funds  for  law  and  order  was  brought  up  at  the  sugges- 
tion of  Senator  Langer,  Senator  0*Mahoney,  and  Senator  Kefauver,  a  meeting  was 
arranged  and  we  went  before  the  subcommittee  on  appropriations,  headed  by  Senator 
Hayden,  and  the  gentleman  from  North  Dakota  went  with  the  Indian  Bureau  and  the 
Senators  and  presented  exactly  the  same  point  you  are  presenting  now  to  the  appro- 
priations committee,  pointing  out  that  they  are  getting  only  20^  of  what  they  asked 
from  the  Congress  and  of  the  Budget  Bureau. 

It  seems  like  the  Budget  Bureau  is  one  that  has  repeatedly  cut  down  on  the 
request  of  the  Indian  Bureau  from  $l,lj.OO,000  requested  to  about  $i;35,000. 

Now,  I  think  that  the  action  of  our  subcommittee,  plus  the  action  of  the  sub- 
committee on  appropriation,  to  do  something  about  the  problem,  might  bring  about 
some  results.    I  thought  I  would  bring  that  out,  since  you  have  been  vitally  inter- 
ested in  it,  as  to  why  we  cannot  get  more  money  for  appropriations  for  law  and  order. 
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Mr.  Wesley:    "Thank  you.    In  due  time  we  are  going  to  prepare  a  long-range 
program,  with  the  hopes  that  Congress  can  appropriate  money  subjugating  more  lands 
and  developing  other  potentials  on  our  reservation.    I  know  that  the  only  way  that 
we  can  convince  Congress,  perhaps,  is  by  coming  out  with  some  progr'am  to  present  to 
Congress.    I  would  like  to  say  that  the  Indians  here  in  the  State  of  Arizona  are 
very  interested  in  their  problems  such  as  health,  education,  law  and  order,  adult 
education,  and  so  on  and  so  forth.    Through  the  generosity  of  some  foundation  grants 
the  National  Council  of  American  Indians,  or  rather,  the  National  Congre>ss  of  Amer- 
ican Indians,  and  the  Arizona  Intertribal  Council  has  sponsored  an  institute  early 
in  April,    You  will  find  in  this  document  some  of  the  actions  that  were  taken  by  the 
Indian  tribal  councils  and  some  of  the  recommendations  that  they  would  like  to  pass 
on  to  your  subcommittee." 

STATEMENT  OF  JOHN  B.  PiART,  EXECUTIVE  DIRECTOR— North  Dakota  Indian  Affairs  Commis- 
sion on  Law  Enforcement  Problem,  Page  1+60,  Report  on  Juvenile  Delinquency  Hearing 
S.  Res.  62— March  12,  19^5. 

Mr.  Hart:    "Senator,  the  legislature,  after  the  Supreme  Court  decision,  pass- 
ed a  resolution  authorizing  a  constitutional  amendment  which  would  in  effect,  if 
passed  by  the  people  of  the  State,  give  the  State  legislature  authority  in  their 
discretion  to  take  over  law  enforcement. 

Apparently  the  public  statements  that  have  been  made  by  the  members  of  the 
legislative  research  committee,  and  the  leaders  of  both  the  Senate  and  the  House 
made  in  the  presence  of  Senator  Langer:  '¥e  are  not  going  to  take  over  law  enforce- 
ment unless  there  is  reim.bursement."    Does  that  answer  the  specific  question? 

Senator  Langer:    "But  they  went  further.    Representative  Rhode  said  "We  are 
not  going  to  pay  for  the  school  children  that  are  on  the  trust  land  and  we  are  not 
going  to  pay  independent  welfare  of  Indians  on  trust  land  in  the  Supreme  Court 
decision," 

A    solid  front  which  the  Indians  of  the  State  of  Montana  have  presented  in  the 
past  for  or  against  legislation  in  the  Montana  Legislature  has  been  broken.  Tribal 
Councils  on  the  seven  Indian  Reservations  in  the  state  divided  over  H.  B,  298  which 
is  known  as  the  "jurisdiction  bill".    This  bill  was  an  enabling  act  which  would  per- 
mit the  state  of  Montana  to  assume  jurisdiction  over  criminal  matters  inside  the 
boundaries  of  an  Indian  Reservation.    This  bill  m.erely  invites  Indian  people  to  make 
use  of  state  law  and  order  facilities  if  they  so  desire.    The  proposed  law  had  the 
support  of  many  Indians  who  wished  to  use  it  in  obtaining  m.ore  industry  for  Indians 
on  their  reserbations.    Industry  is  hesitant  to  laake  investments  on  an  Indian 
reservation  where  there  is  no  state  law  and  order.    The  opposition  to  the  bill  fear- 
ed that  it  would  tend  to  terminate  the  Treaty  of  the  Indian  Tribes  with  the  U.  S. 
Government.    The  same  legislation  is  in  effect  today  in  South  Dakota,  California, 
Nevada  and  Washington,    The  office  of  the  Attorney  General  and  other  attorneys  who 
are  considered  authorities  on  Constitutional  law  state  that  a  jurisdictional  bill 
for  a  single  reservation  would  be  unconstitutional.    Any  bill  must  include  all 
reservations  in  Montana  to  be  constitutional.    H.  B.  298  also  provided  for  the  pro- 
tection of  all  reservations  and  state  jurisdiction  would  not  become  effective  on  any 
reservation  unless  a  favorable  referendum  by  the  enrolled  members  oi  the  tribe  voted 
to  transfer  the  jurisdiction  to  the  state. 

The  State  of  Montana  Highway  patrol  has  been  combating  the  problem  of  juris- 
diction of  state  highways  on  Indian  Reservations  for  the  past  two  years.  Several 
questionable  agreements  have  been  made  with  Tribal  Council  in  an  effort  to  solve  the 
problems.    The  denial  of  state  jurisdiction  on  Indian  Reservations  places  all  these 
agreements  in  jeopardy.    On  two  reservations  in  the  state  there  have  been  agreements 
between  the  tribal  councils  and  the  Justice  of  Peace  courts  to  handle  misdemeanors. 
These  agreements  have  little  value  because  the  State  of  Montana  cannot  enter  into 
an  agreement  without  permission  from  legislature.    At  the  present  time,  jurisdiction 
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on  Indian  reservations  is  handled  in  the  following  manners    The  U.  S,  Government 
has  reserved  for  itself  jurisdiction  over  the  ten  major  crimes.    These  crimes  are: 
Murder,  manslaughter,    rape,  incest,  assault  with  intent  to  kill,  assault  with  a 
dangerous  weapon,  arson,  robbery,  burglary  and  larceny. 

The  administration  of  this  law  comes  under  the  F.  B.  I.  and  the  U.  S.  District 
Attorney  in  the  Federal  courts.    These  agencies  are  very  often  delayed  in  their 
administration  because  of  the  tremendous  volume  of  work.    All  other  crimes  are 
classed  as  misdemeanors  and  come  under  the  authority  of  the  tribal  officers,  tribal 
judges  and  tribal  courts.    On  some  of  the  reservations  the  administration  of  law  and 
order  is  quite  e3<pensive.    Some  reservations  employ  two  judges  to  preside  over  these 
courts  at  salaries  ranging  up  to  $7,000.00  per  year.    They  also  employ  as  high  as 
twelve  officers  with  a  complete  fleet  of  cars  and  maintain  their  own  jails  and 
jailers.    On  some  reservations  the  jails  are  referred  to  as  hotels.    On  some  reser- 
vations, the  cooperative  agreement  exists  between  the  tribal  groups  and  the  Justice 
of  Peace  courts  to  administer  justice.    This  type  of  administration  is  confusing 
to  state  officials  and  many  people  because  of  the  lack  of  jurisdiction  in  state 
courts. 

The  Commission  on  the  Rights,  Liberties,  andResponsibilities  of  the 
American  Indian  is  financed  by  the  "Fund  for  the  Republic".    The  Commission  consists 
of  the  following; 

W.  W.  Keeler,  Executive  Vice  President,  Phillips  Petroleum  Co,  Former  Princi- 
pal Chief,  Cherokee  Nation 

A.  M.  Schleslnger,  Professor  of  History,  Harvard  University 

Karl  W.  Llewellyn,  P  rofessor  of  Jurisprudence,  University  of  Chicago 

Charles  A.  Sprague,  Editor,  Oregon  Statesman 

0.  Meredith  Wilson,  President,  University  of  Minnesota 

Dr.  S.  A.  Aberle,  M.  D. ,  Albuquerque,    New  Mexico 

William  A.  Brophy,  former  Commissioner  of  Indian  Affairs 
This  Commission  has  published  a  summary  of  their  study  and  has  the  following  to  say 
about  Law  and  Order  (page  27  of  the  report). 

RjECOI«NDATIOWS 

The  national  policy,  which  for  more  than  a  century  and  a  half  has  authorized 
the  maintenance  of  tribal  governments,  should  for  the  present  be  continued.  They 
should  be  dispensed  with  only  when  a  majority  of  a  tribe  so  desires.    Until  then, 
the  authority  of  these  governments  in  local  affairs  should  not  be  curtailed  through 
unilateral  action  of  the  United  States  except  in  one  respect?    Federal  law  should 
require  that  tribal  actions  safeguard  certain  basic  civil  rights  and  provide  for 
appeal  of  civil -rights  cases  to  Federal  and  State  courts. 

By  thus  governing  themselves,  Indians  will  among  other  things  gain  knowledge 
of  and  experience  in  the  laws  and  procedures  of  the  greater  communi by.    When  it  is 
to  their  advantage,  they  should  adopt  the  good  features  of  these  other  governments. 
The  costs  of  tribcil  government  should  be  met,  where  feasible,  by  an  equitable  system 
of  taxation  of  ths  members  and  others  rather  than  exclusively  from  the  collective 
tribal  resources. 

The  tribes  should  install  modern  fiscal  controls  and  so  manage  tribal  proper- 
ties as  to  ensure  that  all  members  participate  fairly  in  the  benefits. 

The  power  of  the  Secretary  of  the  Interior  to  supervise  the  actions  of  tribes 
and  of  their  business  corporations  should  be  so  reduced  as  to  allow  them  freedom  to 
operate  to  the  full  extent  of  their  ability.    The  United  States,  however,  should  not 
be  liable  for  any  mistakes  that  may  ensue. 


page  10 


The  economic  functions  of  a  tribe  should  be  kept  separate  and  distinct  from 
ita  political  activities  and  to  this  end  be  lodged  in  Federally  licensed  corpora- 
tions.   The  directors  of  the  enterprises  should  serve  staggered  terms  and  need  not 
necessarily  be  members  of  the  tribe.    A  primary  purpose,  however,  should  be  to  train 
Indians  as  soon  as  possible  to  become  executors  of  their  own  undertakings. 

Tribes  which  cannot  effectively  govern  in  every  department  or  adequately  en- 
force the  law,  yet  desire  to  continue  their  governments,  should  agree  to  transfer 
the  functions  in  question  piecemeal  to  the  States,  under  proper  safeguards. 

Public  Law  280,  adopted  in  1953?  should  be  amended?  First,  to  necessitate 
consent  of  a  tribe  before  a  State  assumes  responsiblity  for  the  civil  and  criminal 
causes  specified  in  the  act5  second,  to  provide  in  express  terms  that,  with  tribal 
consent,  a  state  may  take  over  jurisdiction  piecemeal  as  to  subject  matter  and  to 
areaj  and,  third,  to  require  any  such  state  to  meet  minimum  standards  in  rendering 
services  to  Indians,  which  standards  should  not  fall  below  the  highest  maintained 
within  the  State. 

The  judgments  to  tribal  courts  should  be  made  enforceable  through  the  State 
judicial  system. 


H.  B.  298  conformed  to  the  specification  set  up  in  the  recommendations  of  the 
Commission  on  the  Rights,  Liberties  and  Responsibilities  of  the  Ai:ierican  Indian. 
H.  B.  298  is  as  follows: 

A  BILL  FOR  AN  ACT  ENTITLED*.  "AN  ACT  TO  PROVIDE  FOR  TI«  ASSUMPTION  OF  CRIMINAL  JURIS- 
DICTION OVER  CERTAIN  INDIANS  AND  THEIR  RESSRVflTIONS  AND  LAND  AS  AUTHORIZED  BY 
FEDERAL  UW;  PROVIDING  THE  TIME  AND  THE  i^iETHOD  THEREOF,  AND  THE  DUTY  OF  THE  GOVERNOR 
¥ITH  RESPECT  THERETO." 

Be  It  Enacted  by  the  Legislative  Assembly  of  the  State  of  Montana: 

Section  1.    The  state  of  Montana  hereby  obligates  and  binds  itself  to  assume, 
as  herein  provided,  criminal  jurisdiction  over  Indians  and  Indian  territory,  reser- 
vation and  country  within  the  state  in  accordance  with  the  consent  of  the  United 
States  given  by  the  act  of  Agust  15,  1953>  (Public  Law  280,  83rd  Congress,  1st 
Session.) 

Section  2.    Whenever  the  governor  of  this  state  shall  receive  from  the  tribal 
council  or  other  governing  body  of  any  Indian  tribe,  coi.imunity,  band  or  group  of 
Indians  in  this  state,  notice  that  a  Referendum  was  held  by  the  Indian  voters,  ex- 
pressing its  desire  that  its  people  and  lands  be  subject  to  the  criminal  jurisdic- 
tion of  the  state  of  Montana  to  the  extent  authorized  by  federal  law,  he  shall  issue 
within  sixty  days  a  proclamation  to  the  effect  that  such  jurisdiction  shall  apply 
to  those  Indians  and  their  territory,  or  reservation  in  accordance  with  the  pro- 
visions of  this  act|  Provided,  That  he  shall  not  issue  such  proclamation  until  the 
Referendum  has  been  approved  of  by  the  Secretary  of  the  Interior  in  the  manner  pro- 
vided for  by  the  charter,  constitution  or  other  fundamental  law  of  the  Tribe  or 
Tribes,  if  said  document  provides  for  such  approval. 

Section  3.    Sixty  days  from  the  date  of  issuance  of  any  proclamation  of  the 
governor  as  provided  for  by  section  2  of  this  act,  the  state  of  Montana  shall 
assume  jurisdiction  over  offenses  committed  by  or  against  Indians  in  the  lands  pre- 
scribed in  the  proclamation  to  the  same  extent  that  this  state  has  jurisdiction 
over  offenses  committed  eleewhere  within  this  state,  and  the  criminal  laws  of  this 
state  shall  have  the  same  force  and  effect  within  such  lands  as  they  have  elsewhere 
within  this  state. 
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Section  h*    Nothing  in  this  act  shall  authorize  the  alienation,  encumbrance 
or  taxation  of  any  real  or  personal  property,  including  water  rights,  belonging  to 
any  Indian  or  any  Indian  tribe,  band  or  comunity  that  is  held  in  trust  by  the 
United  States;  or  shall  authorize  regulation  of  the  use  of  such  property  in  a  man- 
ner inconsistent  with  any  federal  treaty,  agreement,  or  statute  or  with  any  regu- 
lation made  pursuant  thereto;  or  shall  confer  jurisdiction  upon  the  State  of  Montana 
to  adjudicate,  in  probate  proceedings  or  otherwise,  the  ownership  or  right  to  po- 
session  of  such  property  or  any  interest  therein;  or  shall  deprive  any  Indian  or  any 
Indian  tribe,  band  or  community  of  any  right,  privilege  or  immunity  afforded  under 
federal  treaty,  agreement,  statute,  or  Executive  order  with  respect  to  hunting, 
trapping,  fishing  or  the  control,  licensing  or  regulation  thereof. 

Section  ^.    Nothing  in  this  act  shall  deprive,  the  Indian  tribe,  band  or 
community  from  carryitjg  on  its  age-old  tribal  dances,  feasting  or  customary  Indian 
celebrations  or  in  any  way  try  to  destroy  the  Indian  culture. 


The  principle  of  law  propounded  in  House  Bill  298  is  acceptable  to  most 
Montana  Indians.    Recently  the  Fort  Peck  Tribal  Council  endorsed  a  proposed  change 
in  P.  L.  280  which  provides  that  there  must  be  Tribal  consent  before  state  law  and 
order  becomes  effective.    This  endorsement  has  been  sent  to  Montana  Senators  in  the 
United  States  Congress.    This  action  on  the  part  of  the  Fort  Peck  Tribal  Council 
is  actually  an  endorsement  of  Montana  Legislature  House  Bill  No.  298  which  failed  in 
the  Senate  during  the  last  session.    Other  Tribal  Councils  on  Montana  Indian  Reser- 
vations have  endorsed  P.  L,  280    asking  that  the  Indian  people  be  granted  the  veto 
power  over  the  acceptance  of  state  jurisdiction  of  law  and  order.    This  change  of 
attitude  recently  by  the  Fort  Peck  Tribal  Council  is  indicative  of  the  change  that 
is  taking  place  in  the  thinking  of  Indian  people,    H.  B.  298  had  a  provision  for 
referendum  to  the  reservation  voters  before  state  law  and  order  jurisdiction  might 
become  effective  on  an  Indian  reservation. 

It  is  a  commonly  accepted  opinion  that  state  jurisdiction  of  law  and  order  on 
Indian  reservations  will  develop  slowly  until  some  federal  reimbursement  is  provided 
to  defray  the  cost.    If  P.  L.  280  is  amended  to  provide  for  consent  of  the  Indian 
people  no  state  problem  has  been  solved.    The  state  must  likewise  pass  similar 
legislation.    State  legislation  may  expedite  the  federal  legislation. 
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GOVERNORS  S  INTERSTATE  INOmW  CONFERENCE  ' 
Missoula,  Montana 
August  lU,  1961  i 

im  AND  ORDER  PANEL  DISCUSSION 

Opening  Address  by  Royal  D.  Marks,  Attorney  for  five  New  Mexico 
and  Arizona  Tribes. 

In  general  it  might  be  observed  that  law  and  order  problems  on  Indian 
Reservations  are  much  the  same  as  law  and  order  problems  off  the  reservations. 
Isn»t  it  true  that  both  on  and  off  the  reservation,  we  are  getting  into  a  more 
compls::  society  which  makes  law  and  order  baffling  to  the  individual: 

The  principal  areas  for  problems  are: 

1.  Confusion  over  jurisdiction.    This  is  difficult  even  for  a  trained  lawyer. 
The  most  complex  problem  is  jurisdiction  on  Indian  Reservations. 

2.  The  breakdown  or  disintegration  of  the  Indian  community  and  culture  .... 
Indian  society  is  changing  and  the  stresses  and  changes  in  real  life  put 
stresses  and  strains  on  Indian  society  which  result  in  law  and  order  problems. 
The  government  bureau  which  does  not  keep  a  consistent  policy  is  often  more 
discouraging  than  helpful  to  the  people  that  it  is  supposed  to  serve. 

3.  The  poverty  of  the  tribe  and  its  inability  to  provide  law  and  order 
services  in  terms  of  police  and  judicial  mechanism  that  are  so  necessary  and 
the  proverty  of  the  people  cause  greater  law  and  order  problems  in  the  lower 
economic  and  social  scale. 

Who  has  jurisdiction?    The  tribe  has  a  sovereignty  with  federal  authority  to 
reduce  that  jurisdiction!  the  federal  control  over  the  eleven  major  crimes, 
(murder,  manslaughter,  rape,  incest,  assault  with  intent  to  ksll,  assault  with  a 
dangerous  weapon,  arson,  burglary,  robbery,  larceny,  and  embezzlement)  before 
P.  L.  280,  and  the  area  of  jurisdiction  encompassed  within  the  Assimilated  Crimes 
Act.    This  is  a  statute  which  states  that  a  crime  committed  in  a  territory  over 
which  the  federal  government  has  jurisdiction,  and  if  it  would  be  an  offense  under 
state  law,  it  would  be  a  federal  crime  and  tryable  in  federal  court  under  state 
law.    Gambling  is  a  good  illustration, ..... .By  specific  statute  the  federal 

government  has  given  the  state  jurisdiction  in  such  areas  as  health,  sanitation  and 
compulsory  education  laws. 

The  basic  question  of  jurisdiction  comes  up  under  P,  L.  280  where  civil  and 
criminal  jurisdiction  was  turned  over  outright  to  the  states  of  California, 
Nebraska,  Wisconsin,  Oregon,  and  Minnesota  , 

Criminal  jurisdiction  of  the  tribe  is  exclusive  outside  of  the  eleven  major 
crimes,  where  the  offense  is  by  one  Indian  against  another.    Tribal  courts  have 
concurrent  jurisdiction  over  the  offense  committed  by  an  Indian  against  a  non-Indian. 
However,  if  an  individual  is  tried  and  punished  in  Tribal  Court,  he  nmy  not  be 
tried  in  federal  court.    The  Tribal  Court  also  has  jurisdiction  over  civil  matters 
such  as  contracts,  torts,  etc.    There  is  not  much  of  this  type  of  litigation  in 
Tribal  Courts  but  there  undoubtedly  will  be  more  in  the  future.    One  of  the- most 
im^jjrt&iit  areas  of  civil  jurisdiction  is  the  Tribal  Court  power  over  domestic 
relations, , • . 

The  most  serious  domestic  problems  are  those  involving  custody  of  children  whejE 
there  is  parental  neglect.    On  some  reservations  there  are  many  neglected  children. 
The  question  presents  itself — To  what  court  do  we  go  for  relief  in  these  problems? 
The  tribal  court  is  not  equipped  to  take  care  of  these  children. 


Another  problem  arises  because  of  unpunished  crimes  due  to  confusion  over 

jurisdiction..,.  The  State  of  Nebraska  was  given  exclusive  jurisdiction, 

however,  this  was  not  acceptable  to  the  state.    As  a  result  there  was  no  jurisdic- 
tion on  the  Omaha  and  Winnebago  reservations  when  the  state  authorities  refused 
to  take  over. 

The  cost  of  law  and  order  on  Indian  reservations  is  more  than  many  states  or 
counties  are  willing  to  assume.    The  State  of  South  Dakota  has  refused  to  assume 
any  jurisdiction  on  highways  through  Indian  reservations  because  the  United  States 
of  America  has  not  made  proper  provision  for  reimbursement  to  the  State  of  South 
Dakota  and  the  various  counties  for  the  added  cost  in  connection  with  the  assump- 
tion of  this  jurisdiction. 

There  are  crimes  which  do  not  come  under  the  state  or  federal  law.    These  in- 
clude trespass  by  non-Indian  hunters  and  fishermen.    The  new  federal  law  covers 
this  violation  but  tribal  police  and  tribal  courts  are  powerless  to  enforce  the  law 
against  non-Indians  because  they  do  not  have  jurisdiction.    Also  tribal  m.embers  are 
unfamiliar  with  law  and  courts.    This  is  particularly  true  in  areas  with  large  full 
blood  populations. 

The  biggest  problem  steas  from  the  lack  of  economic  resources.    The  officers 
are  being  trained  as  fast  as  possible  and  judges  desire  more  training.    Most  of  the 
judges  lack  specific  training  in  the  quirks  of  the  law  which  results  in  tragic 
mistakes.    There  is  also  a  lack  of  decent  sanitary  jairls  which  are  fit  to  be 
habitable  by  human  beings.    There  is  also  a  lack  of  social  workers  and  psychiatrist 
Tribal  judges  must  often  decide  juvenile  cases  where  they  must  either  let  the 
defendent  go  or  put  him  in  jail  with  repeated  criminals  or  drunkards.    Tribal  court 
are  not  equipped  to  carry  out  a  rehabilitation  program  common  in  non-Indian  courts. 

There  are  also  many  slipshod  procedures  in  tribal  courts.    There  is  no  right 
of  appeal  provided.    The  law  and  order  problems  on  Indian  reservations  are  social 
problems  such  as  physical  environment,  low  economic  status,  low  social  status, 
disintegration  of  the  Indian  community,  change  in  cultural  patterns  and  rapid  shift 
in  society.    To  these  must  be  added  the  increased  drinking  problems  and  juvenile 
problems. 

One  of  the  most  shocking  situations  that  exists  is  that  a  substantial  number 
of  services  performed  in  towns — such  as  barbers,  motel  operators,  service-station 
men  are  performed  by  non- Indians.  These  are  services  which  the  Indian  should 
provide  for  himself.  There  is  a  good  statement  covering  this  phase  in  the  Task 
Force  Recommendations:  •  ^ 

(_ 

"(12)    Amending  Public  Law  280  to  provide  for  the  transfer  of  jurisdiction 
only  with  the  consent  of  the  Indian  tribes  and  the  states  affected. 

(13)    Action  by  Indian  Tribes  to  safeguard  the  civil  rights  of  their  members 
against  violation  by  Tribal  governments. 

(lli)    Legal  assistance  to  Indians  to  enable  them  to  obtain  the  welfare  benefit 
to  which  they  are  entitled  from  the  states  and  counties  in  which  they  reside," 

Another  solution  is  the  exercising  by  tribes  of  their  taxing  and  licensing 
powerso    The  taxing  and  licensing  powers  may  be  exercised  against  Indians  as  well 
as  nou-Indians.    Some  of  the  funds  obtained  in  this  manner  can  be  used  to  bring 
about  more  professional  services  in  the  tribal  courts.    The  judges  can  be  better 
trained  and  attorneys  can  be  permitted  to  appear  in  the  court.    There  is  also,  the 
necessity  to  develop  better  court  procedures. 


In  the  problem  of  juvenile  deliquency  the  community  has  a  great  deal  of  re- 
sponsibility.   Many  children  drop  out  from  school  because  of  poor  home  environment 
and  crowded  living  conditions  with  no  privacy  for  study.    Tribes  might  well  consider 
keeping  the  school  building  open  in  the  evening  for  study  and  youth  activities. 
There  is  a  lack  of  guidance  services  to  place  values  on  the  high  school  diploma  and 
college  training.    The  judge  has  only  one  alternative  to  placing  the  juvenile  in 
the  company  of  adult  criminals  and  that  is  to  let  him  go.    The  juvenile  problem 
is  one  of  rehabilitation, 

¥e  should  work  actively  to  amend  P.L,  280  so  that  states  may  assume  jurisdic- 
tion piecemeal.    This  approach  would  avoid  such  conflicts  as  are  found  in  Nebraska 
and  South  Dakota.    It  would  require  the  cooperation  of  state  and  tribal  officials. 
These  are  not  easy  problems  nor  easy  solutions.    They  can  however,  be  used  for 
further  consultation  and  discussion. 


DELEGATES  LUNCHEON 

12;l5  P.M.  Tuesday,  August  15,  Florence  Hotel— May  Fair  Room: 

Master  of  Cermonies-Mr.  Walter  McDonald,  Chairman,  N,¥.  Affiliated  Tribes. 
The  principal  speaker  at  this  event  Hon,  James  Harrison,  Chief  Justice  Montana 
Supreme  Court.    After  the  introduction  of  guests  Chief  Justice  Harrison  delivered 
an  address  on  law  and  jurisdiction  problems  on  Indian  Reservations  in  Montana. 
His  experience  includes  that  of  County  Attorney  in  a  county  with  an  Indian 
Reservation  besides  experience  on  the  Supreme  Court.    A  brief  summary  of  his 
address  is  as  follows? 

"Judge  Harrison  gave  a  resume  of  the  statutes  having  to  do  with  jurisdiction 
over  Indian  territory.    In  1871  Congress  changed  concept  so  as  not  to  recognize 
tribes  as  independent  nations;  1875  provided  federal  courts  had  jurisdiction  over 
all  crimes  committed  in  Indian  country  except  those  committed  between  Indians. 
Later  Ex  Parte  Crow  Dog  was  decided  in  1883  by  U.  S,  Supreme  Court  holding  under 
exception  in  statute  Crow  Dog  could  not  be  tried  in  any  court  of  the  U,  S.  for 
murdering  another  Indian  on  the  reservation.    In  1885  Seven  Major  Crimes  Act  passed, 
applied  only  between  Indians  for  the  crimes  listed;  1932  enlarged  to  Ten  Major 
Crimes  Act.    Provided  federal  jurisdiction  for  Indian-Indian  offenses  listed. 

1925  Assimilative  Crimes  Act  adopted  which  accepted  state  criminal  laws  for 
areas  of  federal  jurisdiction  within  the  boundaries  of  each  state  but  it  was  not 
until  I9I16  that  the  act  was  applied  to  Indian  offenses;  previous  rule  that  tribes 
had  exclusive  jurisdiction  of  Indian-Indian  crimes,  except  the  ten  Major,  was 
thus  modified. 

However,  if  tribe  punished  for  Indian-Indian  offense  he  may  not  be  tried  for 
the  same  offense  in  federal  court.    Montana  case  arose  in  federal  court  in  1957 
where  an  Indian  Court  by  their  law  and  order  code  was  authorized  to  order  delivery 
to  proper  authorities  where  either  federal  or  state  court  had  jurisdiction,  if  such 
federal  or  state  authorities  consent  to  exercise  jurisdiction.    Federal  did  consent 
after  investigation  and  Tribal  Judge  noted  on  his  docket  "Transferred  to  Federal 
Court."    Later  Tribal  Council  directed  tribal  judge  to  dispose  of  case  in  tribal 
court.    Tribal  Judge  levied  fine  of  $25.    Upon  hearing  of  indictment  in  federal 
court  it  was  dismissed  and  the  district  judge  noted  that  to  avoid  such  difficulties 
in  fut'irs  written  notice  of  consent  be  given  to  tribal  court  and  a  dismissal 
of  *-hat  Courtis  complaint  be  made  before  proceeding  in  the  federal  court. 


This  situation  shows  up  one  of  ths  difficulties  very  clearly.    If  the  crime 
committed,  in  this  case  an  assault,  was  serious  enough  to  warrant  an  investigation 
by  the  federal  officials  and  they  agreed  to  assume  jurisdiction  for  purposes 
of  federal  prosecution,  was  it  a  $25  matter?   One  would  hardly  think  so.  Courts 
are  for  the  protection  of  our  people  as  well  as  for  punishment  of  those  committing 
criminal  acts.    Thus  it  brings  to  the  forefront,  what  is  the  value  of  a  human  life? 
If  one  can  assault  another  to  the  point  where  it  appears  to  an  investigating  agency 
that  it  constitutes  a  felony,  to  treat  it  as  a  passing  misdemeanor,  such  as  a 
traffic  violation,  cheapens  the  value  of  human  life.    What  an  Indian  life  is  worth 
upon  a  reservation  should  be  determined  by  the  punishment  meted  out  to  one  by  the 
court  for  violating  ones  person,  and  if  the  punishment  is  but  slight  then  it 
follows  that  the  life  is  not  worth  much.    I  do  not  believe  life  should  be  cheapened 
in  this  manner  and  that  appropriate  steps  should  be  taken  so  that  the  lives  of  all 
citizens,  regardless  of  status  or  creed  has  the  same  value  in  the  eyes  of  the  law. 

The  Supreme  Court  of  Montana  has  been  very  diligent  upon  a  showing  that  an 
Indian  was  convicted  in  a  state  court  for  a  crime  over  which  either  the  tribal 
court  or  the  federal  court  had  jurisdiction  to  grant  proper  writs  so  that  they  were 
released  from  custody^  but  that  is  no  solution  to  the  problem.    With  highway  traffic 
deaths  reaching  an  all-time  high  it  would  seem  that  the  negligent,  reckless  or 
drunken  drfver  should  be  dealt  with  by  the  same  code,  no  matter  where  he  resides  or 
what  status  he  has,  and  at  present  this  cannot  be  accomplished  because  of  the 
jurisdictional  problem  facing  all  our  citizens  at  present. 

The  answer  to  this  problem  in  my  personal  opinion,  is  enforcemf^nt  of  all 
crimes  by  one  jurisdiction,  be  it  state  or  federal,    I  dislike  concurrent  jurisdic- 
tion between  federal  and  tribal  courts  because  of  the  many  problems  which  can  and 
do  arise  therefrom.    We  are  all  citizens  of  Montana,  is  there  anything  wrong  with 
all  of  us  being  responsible  to  the  laws  of  our  own  State?    In  my  opinion  real 
effort  should  be  made,  under  legislation  which  is  presently  in  effect,  to  grant 
exclusive  jurisdiction  to  the  state." 


POLICY  STATEMT  WO.  2  REGARDING  LAW  AND  ORDER 


The  Governors'  Interstate  Indian  Council  believes  that  all  citizens,  Indian 
and  non-Indians  alike,  are  entitled  to  equal  protection  under  the  law.  The 
ultimate  objective  being  equal  protection  of  life,  property  and  civil  rights  under 
one  judicial  system. 

In  recognition  of  the  variance  of  problems  confronting  Indians,  state  by 
state,  the  ultimate  objective  of  providing  one  judicial  system  should  be  based  on 
the  tri-lateral  negotiation  between  Tribal  Governments,  appropriate  state  govern- 
ments, and  the  Federal  Government. 

The  Policy  Statement  was  adopted  at  the  Governor's  Interstate  Indian 
Conference  at  Missoula,  Itontana,  August-196l. 


INDIAN  JUSTICE  PROGRAM  SUGGESTED  BY  SENATOR  CASE 


Washington  (AP) 

Senator  Francis  Case,  R-S.D.,  views  the  tribal  council  system  of  government  as 
having  produced  a  breakdown  of  law  and  order  of  the  nation* s  Indian  reservations. 

1.  Judges  for  Indian  tribal  courts  should  be  appointed  by  the  U.S.  District 
Court  within  whose  jurisdiction  the  reservation  is  located.    These  Indian 
judges  would  be  subject  to  removal  by  the  court  and  their    decisions  could  be 
appealed  to  the  District  Court. 

2.  Tribal  courts  file  reports  of  their  actions  with  the  U.S.  District  Court. 

3.  Spell  out  which  law  enforcement  agencies  have  jurisdiction  in  crimes  v 
committed  on  restricted  Indian  land, 

"These  recommendations  are  the  result  of  witnessing  too  many  unsolved  crimes 
occuring  without  adequate  protection  to  the  people  who  live  in  Indian  country," 
Case  said. 


SOLON  DECRIES  RESERVATION  LAW 


Washington  (AP) 

Representative  fe,  Y.  Berry,  R-S.D*,  charges  that  on  Indian  reservations  you 
find  "strictly  a  government  of  men  and  not  of  law," 

Berry  told  the  committee  most  governing  bodies  on  the  reservations  perform 
legislative,  executive,  and  judicial  functions.    "There  is  no  limitation  upon  the 
govemlrg  body,"  he  said,  adding: 

"The  tribal  council  makes  the  law,  they  execute  the  laws  they  make,  and  with 
practically  no  limitation  as  to  what  laws  they  can  make,  and  they  appoint  the 
judges  of  the  tribal  courts  with  tenure  of  office  limited  to  the  whim  of  the 
council. " 

"There  is  practically  no  limitation  upon  the  handling  of  tribal  business  and 
tribal  funds,"  Berry  said.     "No  one  can  contest  tribal  council  expenditure  of  funds 
because  there  is  no  limitation  upon  them," 


